
IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

 

CASE NO.: ___________/2022 

In the application between:  

 

NATIONAL EMPLOYERS’ ASSOCIATION OF  

SOUTH AFRICA (NEASA)       Applicant  

 

and  

 

THE MINISTER OF EMPLOYMENT AND LABOUR          1st Respondent 

 

NATIONAL ECONOMIC DEVELOPMENT AND  

LABOUR COUNCIL (NEDLAC)        2nd Respondent 

 

ADVISORY COUNCIL FOR OCCUPATIONAL HEALTH   

AND SAFETY         3rd Respondent 

 

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA  4th Respondent 

 
 

NOTICE OF MOTION 

BE PLEASED TO TAKE NOTICE THAT the applicant intends to make application to 

the above Honourable Court, on a date and time to be arranged with the Registrar, for 

an order in the following terms: 



2 
 

 
 

1 THAT the Code of Practice: Managing Exposure to SARS-CoV-2 in the 

Workplace 2022 (GG 46043) (dated 15 February 2022) published by the first 

respondent on 15 March 2022 (“the Code”),  be declared to be ultra vires, 

unlawful, unconstitutional and be reviewed and set aside. 

2 THAT in the alternative to paragraph 1 above, it be declared that sections 2(1)(a), 

4, 5(1)(a), 6(1)(c), 10(1), 14, and 17 of the Code are in contravention of the 

Occupational Health and Safety Act, 1993 (“OHSA”)  and/or that they, collectively 

or individually, are declared to be ultra vires, unlawful, unconstitutional and be 

reviewed and set aside 

3 THAT, in the alternative to paragraph 1 and if the Code is not reviewed and set 

aside, either in toto or in part, it be declared that:  

3.1 the Code neither confers an ex lege right upon nor imposes an obligation 

on employers to compel employees to submit to mandatory vaccination 

against SARS-CoV-2 and/or Covid-19. 

3.2 an employer who fails or refuses to implement or enforce against an 

employee a scheme of mandatory vaccination, employment policy or risk 

assessment plan that seeks to compel vaccination against SARS-CoV-2 

and/or Covid-19, is not in breach of its duties to ensure a safe and healthy 

workplace;  

4 THAT it be declared that any scheme of mandatory vaccination,  employment 

policy or risk assessment plan ostensibly authorising any private person or entity 

to compel an employee to vaccinate against SARS-CoV-2 and/or Covid-19 under 

threat of loss of employment or under threat of any adverse change of 
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employment conditions, and absent the voluntary and informed consent of the 

employee, is unconstitutional, unlawful and invalid. 

5 THAT it be declared that no employment policy or risk assessment plan is 

adopted in response to SARS-CoV-2 and/or Covid-19:  

5.1 may exclude, derogate from or refuse to recognise and uphold an 

employee’s right to bodily integrity; 

5.2 may exclude, derogate from or refuse to recognise and uphold an 

employee’s right to make informed decisions regarding medical 

treatment;  

5.3 may exclude, derogate from or refuse to recognise and uphold an 

employee’s right to refuse to receive medical treatment, including 

vaccination against or for SARS-CoV-2 and/or Covid-19,  if so directed or 

recommended by an employer;  

5.4 may penalise, victimise or dismiss an employee for failing or refusing to 

receive specific medical treatment, including vaccination against or for 

SARS-CoV-2 and/or Covid-19directed or recommended by an employer. 

6 THAT it be declared that the Hazardous Biological Agents Regulations, 2022 

(GG46051) (“HBA Regulations”) published under the OHSA only finds 

application in and is limited to circumstances where SARS-CoV-2 is deliberately 

or incidentally produced, processed, used, handled, stored or transported and 

not where it may be introduced to the workplace from the community at large or 

a similar exogenous source. 
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7 THAT it be declared that SARS-CoV-2 which is not deliberately or incidentally 

produced, processed, used, handled, stored or transported, and which does not 

arise out of or in connection with the activities of persons at work within the 

contemplation, scope and ambit of the OHSA, does not constitute a hazard to 

health and safety arising out of or in connection with the activities of persons at 

work within the contemplation, scope and ambit of the OHSA. 

8 THAT section 2(1)(b) of the HBA Regulations be declared:  

8.1 to be inconsistent with and ultra vires the OHSA, and accordingly invalid; 

and 

8.2 to be constitutionally unlawful, irrational and unreasonable, and 

accordingly be reviewed and set aside. 

9 THAT, in the alternative to paragraphs 1 to 8 above, the applicant seeks an order 

in terms of section 172 of the Constitution that is just and equitable, and which 

has a remedial effect alleviating the Constitutional infringements, concerns 

and/or invalidities underlying this application.   

10 THAT  

10.1 the first respondent pays the costs of this application, such costs to 

include the costs consequent upon the employment of two counsel where 

so employed, and,  

10.2 in the event of opposition by any other respondent, that such respondent 

be directed to pay such costs jointly and severally with the first 

respondent, one paying the other to be absolved. 
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11 THAT the applicant be granted such further and/or alternative relief as the Court 

deems meet. 

KINDLY TAKE FURTHER NOTICE that the first, second and third respondents are 

called upon, in terms of Rule 53(1)(a), to show cause why the aforementioned 

decisions and/or provisions should not be reviewed and set aside. 

KINDLY TAKE FURTHER NOTICE that in terms of Rule 53(1)(b) the first, second and 

third respondents are requested to dispatch to the Registrar of this Honourable Court, 

within 15 (fifteen) days after the date of service of this notice of motion on the 

respondents, the record(s) of all documents relating to and/or relied upon in the 

making of the decisions and execution of the functions sought to be reviewed, together 

with such reasons as the first, second and third respondents are by law required or 

that they desire to give or make. 

TAKE FURTHER NOTICE that in terms of Rule 53(4) the applicant may within 10 (ten) 

days after receipt of the record(s) from the Registrar of this Honourable Court, by 

delivery of a notice and accompanying affidavit, amend, add to or vary the terms of 

the notice of motion and supplement the founding affidavit. 

TAKE FURTHER NOTICE that the founding affidavits of GERHARD PAPENFUS, with 

attachments thereto, which is annexed to this notice of motion will be used in support 

of the relief sought herein. 

BE PLEASED TO TAKE NOTICE that the applicant hereby appoints the address for 

service of all processes and documents in this application the address of KRIEK 

WASSENAAR & VENTER INC, 13 STAMVRUG AVENUE, VAL DE GRACE, 

PRETORIA (reference: P WASSENAAR / QB0932) as set out hereunder. 
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TAKE FURTHER NOTICE that if you intend to oppose this application you are 

required to: 

(a) Within 15 (FIFTEEN) days after date of receipt of this notice of motion or any 

amendment thereof as contemplated in Rule 53(4), to deliver a notice to the 

applicant stating that you intend to oppose this application, and in such notice, 

appoint an address within 15km of the office of the Registrar of this 

Honourable Court; and 

(b) Within 30 (THIRTY) days after expiry of the time period referred to in 

Rule 53(4), deliver such answering affidavit(s) or other affidavit(s) together 

with any relevant documents as you may desire in answer to the allegations 

made by the applicant in the founding affidavit or any amendment or 

supplementation thereof. 

KINDLY TAKE FURTHER NOTICE that if you fail to notify the attorney for the 

applicant of your intention to oppose the application within 15 (FIFTEEN) days after 

date of receipt of this notice of motion and/or if you fail to serve and file an answering 

affidavit within 30 (THIRTY) days after expiry of the time period referred to in Rule 

53(4), this application will be set down on the unopposed motion roll on a date to be 

arranged with the Registrar. 

DATED AT PRETORIA ON 17 MAY 2022. 

 

 

____________________________________________ 
KRIEK WASSENAAR & VENTER INCORPORATED 

ATTORNEYS FOR APPLICANT  
Third Floor 

Hb Forum Building 
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13 Stamvrug Road 
Val De Grace 

Pretoria 
Tel:  012 756 76566 
Fax:  086 596 8799 

E-Mail:  peter@kriekprok.co.za 
melissa@kriekprok.co.za 

REF:  P.J. WASSENAAR/M JANSEN VAN VUUREN/QB0932 
 
 

TO:  THE REGISTRAR OF THE ABOVE HONOURABLE COURT  

  PRETORIA  

  

 

AND TO: THE MINISTER OF EMPLOYMENT AND LABOUR 

  FIRST RESPONDENT 

  Laboria House  

  215 Francis Baard Street  

  Pretoria 

  Gauteng 

         SERVICE BY SHERIFF 

 

AND TO:   NATIONAL ECONOMIC DEVELOPMENT AND LABOUR COUNCIL 

(NEDLAC) 

 SECOND RESPONDENT 

 14 Jellicoe Avenue 

Rosebank 

Johannesburg 

Gauteng 

        SERVICE BY SHERIFF 

 

AND TO: ADVISORY COUNCIL FOR OCCUPATIONAL HEALTH AND SAFETY 

  THIRD RESPONDENT 

Laboria House 

215 Francis Baard Streets 

Pretoria 

Gauteng        

mailto:peter@kriekprok.co.za
mailto:melissa@kriekprok.co.za
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SERVICE BY SHERIFF 

 

AND TO:  THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA  

FIFTH RESPONDENT 

  Union Buildings 

  Government Avenue 

  Pretoria 

  Gauteng  

 SERVICE BY SHERIFF 

 

AND TO: THE STATE ATTORNEY PRETORIA 

316 Thabo Sehume Street 

Pretoria Central 

Pretoria 

SERVICE BY SHERIFF 

 




































































































































































































































































































































































































	Founding Affidavit - Papenfus G 2022-05-17 Smaall.pdf
	Founding affidavit - Papenfus G.pdf
	Founding Affidavit 20220517.pdf
	3 pages.pdf

	No 1.pdf
	No 2.pdf




