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DETAILS OF HEARING AND REPRESENTATION

This matter was heard on 6 and 8 June 2022. Mr. Masango, an Advocate, represented the Applicant.
Mr. Crawford, an Attorney, represented the Respondent. Neither party raised any issue relating to my

jurisdiction to arbitrate this matter.

The parties agreed to submit closing arguments by 15 June 2022. | received both parties” arguments.
The Respondent’s arguments however, were a copy of its arguments in Case Number GATW 12218- 21,
and concerning the Applicant Belinda Ruyssenaers

BACKGROUND TO THE DISPUTE

This is a dismissal dispute related to operational requirements. The basis of the dismissal related to
non-compliance with the employers Vaccrne Mandate Policy. The Head office of the CCMA decided
that these matters were ‘“red lrne” and chose: specrfrc Commissioners to deal with them. This award is

not the first to deal with the rssue and also not the frrst concernrng the same employer.

Before wrrtlng th" award | have read the awards of my fellow Commissioners under Case Numbers
WECT 387—22 'FSWK 2448- 21, WECT 13114-21, WECT 17050-21, WECT 17091-21, WEGE 194-22
WECT 1150 22 WECT 13083 21 and GAJB 3250 A

The relevant phrases from the Baroque Mandatory Covrd 19 Vaccrnatlon Policy, as communicated to

, reads gfollow j

Clause 6: “itis a requrrement that all Employees be vaccinated.”

\Clause 8: “Accordlngly, Employees are o make the necessary arrangements to get vaccinated and

provide proof of their vaccination status (whether it be the single dose vaccine or the first dose
of the two-dose vaccine) as soon as they become eligible therefore.”

Clause 9: “Baroque Medical acknowledges and respects that Employees are entitled to their own
opinion and belief, however, it cannot be unsubstantiated, at the expense of the greater good
and operational necessity of the business.”

Clause 10:"Employees who refuse to be vaccinated will be in breach of Company Policy and their
services may then be terminated for operational reasons.”

“There are no alternative positions or roles that do not require vaccination.”
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The Respondent's representative confirmed in his opening statement that this was a strict and inflexible
Policy when he stated that the reason for an employee’s refusal to be vaccinated is ultimately irrelevant.
Four employees refused to be vaccinated and the Respondent rejected all their submissions. All were
dismissed. '

The Respondent then allegedly conducted a Risk Assessment and thereafter consulted with the staff.
Insofar as this Applicant is concemed, she stated that her refusal at the time was due to her fear of the
vaccination, as she had had a negative response to a flu vaccine 10 years earlier. The Respondent
asked her to provide proof of this. She provided a Doctor’s note, which Doctor was the same one who
treated her 10 years earlier. The Respondent did not accept this Doctor's note as sufficient, and sent
her to a MediClinic. She did s0, and came back with another Doctor's note. Again, the Respondent did
not accept this Doctor's note. The Applicant then, at her own expense, went to another Doctor, who
allegedly was more of g specialist on Covid-19 matters, but he refused to write a detailed report for the

Applicant. As such, this last Doctor’s‘yifs‘iif‘ﬁad‘ né"’feffect on the Applicant's cause.

In the circumstances, theRé’s""bdndent decided to Fetréhch the Applicant, and with no severance pay.

Both parties ra’igeé their competing views on the issue yéf;s;e\‘/er‘ance pay in their opening statements. |
ruled that‘,lsim'b‘é Severance pay was not a specific issue that 5ppeérs in the referral, they could argue the

Id make a ruling on whether there is an enfitiement to it, but that | will not make an

ord

uch*i ‘parties accepted this and we
proceeded o is of theﬂm,ai}n» dispute, w,h[ych was the dismissal itself.

i : IR e

Ivmuét‘d‘ecide whether or not the ‘dismissal of the A‘pplicanf was fair. If l find that the dismissal was
unfair, | must decide on an appropriate remedy.

As indicated above, | will also deal with the issue of severance pay.

SURVEY OF EVIDENCE AND ARGUMENT
THE RESPONDENT’S CASE

The Respondent handed in a bundle of documents and led the evidence of Ms. Alison du Toit, the Legal
Advisor of the Respondent.
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Ms. Du Toit stated that she is the Legal Advisor at Baroque. She was part of the Covid-19 Committee,
which comprised of five individuals from Management. (This changed to four during cross-examination. )
Consultations with staff started on 14 July 2021, and the Mandatory Vaccination Policy was introduced
on 22 July 2022.

The aim of the Policy was aimed at minimising the transmission of Covid-19 and improving the health of
the employees. It was also touted as an operational requirement in the sense that it would reduce the
time that employees spend away from work due to illness, which affects the productivity of the business.
Further, that it was operational in that they would be ensuring a safe working environment for

employees.

They had considered that the current Regulatlons in place such as face masks, social distancing and
working from home were not vrable They had also decided that there were no other alternatives
available for those who did not vaccrnate They obtalned the view that they were in line with section 36
of the Constitution in that (they were applying a law of general application, which applied within the four
‘“:\Vand that the interests of the majonty outweighed the interests of a few

walls of their Com‘l ('

individuals. They were not going to have a separate Pollcy for the few who decided not to vaccinate.

They respected any person S Constltutlonal right not to be vaccmated and were therefore not forcing

any employee to'be vaccrnated But ifthe employee after consultation still refused to be vaccinated, a

section ,1,39 retrenchment process would fo_llow,\

Constltutlonal grounds. She stated that she had a negatrve reaction to a-flu vaccine 10 years earlier,
and consrdenng that they were similar vrruses she was at the time unwrllmg to take the vaccine. On
Constitutional grounds, she argued that she had a right to bodily integrity and that the Covid vaccine

was experimental.

The Company’s response to the Applicant's objections were firstly not to accept the Constitutional
grounds. On the medical issues raised, they advised her to produce Doctor's notes to substantiate why
she could not be vaccinated. After not accepting her first Doctor's notes as being vague, unsubstantial
and hearsay, they asked her to go to MediClinic to get specialist advice. This the Applicant did, except

that the Doctor she saw was not a specialist, and his Note received a similar reaction from the
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Company. They then asked her to go see a Spegcialist, which she did, but that Doctor refused to draft a

detailed report.

If the Doctor’s note was reasonable/substantiated, this would have affected the Respondent's attitude

regarding severance pay, i.e. the Applicant would then have been paid severance pay.

In terms of complying with section 189 in respect of offering alternatives, they did offer an alternative to
the Applicant. The altemative was that they offered her her same job back on condition she got
vaccinated. The Respondent argued that an alternative job did not have to be a different position, but
that it could be the same position but with different conditions. The condition was to have the

vaccination.

A client that they deal a lot with, MediCrlinié«,‘?h?’ad sent them a letter stating that they have a Manadatory
Vaccine Policy, and that they require gmﬁlbyees“%{bf the Respondent to also be vaccinated.

In cross-examination, Ms‘f\»DufT%dit stated that thézré»ysiésgno obligation to select any employee lower than
senior management;qrifé" the Covid Committee. The régearch they did was to consider the LRA, OHSA,
FDA and SA" Healt "

vaccinatig” s Were safe and implementing laws of general appllcatlon

Health Authorities, considered the wellbemg of employees in the organisation, if

Ms in the Respondent’s bundie of

documents.

W : ; » : o LY g 3
I put-to the' ‘witness-a proposition that-if’ 1% of Companies-in“the Country had these Mandatory
Vacgination policies and/or 1% oflemplo\yee,s worked in an environment where this Policy applied, what

would be the value of the rule? The response was that they could mitigate it in their four walls, | asked if

[25]

they had looked at international attitudes to vaccine mandates. The response was that they had just
looked at what was in the news. | put to the witness that they were above herd immunity in the
workplace, approximately 97% vaccinated. The response was that the Policy still stands, and that they

don't know how‘long the vaccine lasts.

THE APPLICANT’S CASE

The Applicant handed in a bundle of documents and led the evidence of Ms. Tshatshu.
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She worked as a Senior Inventory Controller. Her salary was R23 300-00 per month. The Company
mainly deals with the supply of Cardio, Endocrine and Neurological equipment to hospitals and other
end-users. She did not work in a medically-controlled environment, but was in an open-plan office. The
stock room is medically-controlled. The Sales Reps and Drivers are not allowed in the building, and she
communicated with them by phone or email. The Drivers of the Suppliers are also not allowed in the
building. '

The Clinical Specialists and Sales Managers had to go into the hospitals to do the deliveries. It was
indicated to her that it was the hospitals where most of the infections occur, and so the hospitals did not
want the Respondent's staff to contract Covid and bring it to them. She did not go to any hospitals.

She was asked to produce Medical notes to substantrate her refusal to vaccinate. She did so, but the
Respondent did not accept her Doctors note They asked her to go to MediCross, which she did. They
did not accept that Doctors not e ' her. The’yl,aeked her to go to a Specialist. She went to one on her

[31,],, ik

[32]

[33]

alone in a oardroom There was socraf drstancrng ‘and*“all‘t

did not see the need for a vaccine mandate at the time.

; Lo P s L A i s
s'were offered her, as'she-did'not vaccinate: -+

lh cross~examihation, the ’Ap’pli‘can‘t confirmed that oonsuitation had oocurred on 7 and 16 July 2021. it
was put to the Applicant that the approach of “herd immunity” implies a leap of faith. The Applicant
agreed to this. The Applicant confirmed that even today she would refuse the vaccination.

Reinstatement was also accepted as impossible due to the continued existence of the vaccine policy.

The Applicant party argued that the Mandatory vaccine Policy constituted an unreasonable rule. The
procedure was unfair as the employees were not involved in the formulation of a Risk Assessment.

Severance pay was due as no alternatives were offered the Applicant.

ANALYSIS OF THE EVIDENCE AND ARGUMENT
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I will first deal with whether}or not the vaccine mandate is a reasonable rule. Thereafter | will deal
whether or not any vaccine mandate, to the extent that it is reasonable, can constitute a basis for a
dismissal for operational requirements. | will then deal with severance pay. Finally, | will deal with the
issue of whether or not the dismissal of the Applicant was fair.

The legislative framework

Since the issues surrounding mandatory Covid policies point towards a Constitutional declaration, are
referred to in the Consolidated Code, are in the public interest and are accepted as potentially valid

objections that employees may have, it is clearly a starting point in the current matter.

Section 7(2) of our Constitution states: “The.;’state must respect, protect, promote and fulfill the rights in
the Bill of Rights.” The point | want to emphasffSe here is that it is the State’s duty.

Sectlon 8(1) states: “The BI” of Rtghts applles to all law, and binds the legislature, the executive, the
judiciary and all organs state " What needs to be extracted here is that all three branches of
“context it is the State, that is. bound by the Bill of Rights. The Bill of Rights

speaks to “law’, which comprises mostly national and subordmate legislation, case law and common

government, and in th

law. lt does not include internal Company rules.

TheEquahtyclause section'd states: (i )Everyone is equal before the law and has the right to equal

protecttpn and be\nefi}tpfe the law. (3) The state may not unfa|rly dlscnmlnate dlrectly or mdlrectly agalnst

i

in te terms of subsectlen(?z) *wNatfonal legrsl
prevent or pl'Ohlblt unfalr dlscnmlnatlon (9) Dlscnmmatlon on one or_more of the grounds listed in

subsectlon (3) is unfalr unless itis establlshed that the dtscnmmatlon is falr

A number of issues should be extracted from the Equality Clause. Everyone, and not just employees of
a particular Company, are equal before that law. The State has not unfairly discriminated against
anyone in terms of vaccine policies. No legislation has been passed requiring that all employees or
citizens be vaccinated. Our Judiciary, right from the Constitutional Court down to the Labour Court, and
also including the CCMA and Bargaining Councils, have not instituted any rules amongst themselves
requiring compulsory vaccinations. No State Department, or organ of State has, to my knowledge,
implemented anything of the sort. Why? Because that would amount to unfair discrimination and be

unreasonable. In terms of subsection (5), it is the State or any “person”, which would include an

Only signed awards that contain the CCMA approved watermark are authorised. GAJBZO81 1-21



[41]

[42]

[43]

o

employer, that must establish that the discrimination i is fair. It is not the onus of the employee to prove

that the discrimination is unfair.

Section 12 of the Constitution states in part:
(1) Everyone has the right to freedom and security of the person, which includes the right-
(a) Not to be deprived of freedom arbitrarily or without just cause:
(2)  Everyone has the right to bodily and psychological integrity, which includes the right-
(a) To take decisions concerning reproduction;
(b) To security in and control of their body; and
(c) Not to be subjected to medical or scientific experiments without their informed consent.

The points | want to emphasise here is that it is the employer, or “person” who has to establish just

cause. It is not the employee who bears thls onus. Subsection (2) uses the word ‘includes”, which

means it is not limited to (a) to ' *vno,tgeqwrement for the employee to provide reason. They

can simply exercise their right. i

I will develop“ the?wargument further hereunder that Mandatory Vaccine Policies are not only

but that they have no place in our labour market

e Constitution is, not without meri mportant sections in the Bill of

Rights. It reads as follows: )

(1) -The rights in the Bl of-Rights may-be limited only-in termsof law of general application to the

, extent that the lrmltatlon is reasonable and justlf able in an open and democratlc somety based on
(@) The nature of the right;
(b) The importance of the purpose of the limitation;
(c) The nature and extent of the limitation;
(d) The relation between the limitation and its purpose; and
(e) Less restrictive means to achieve the purpose.
(2)  Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit

any right entrenched in the Bill of Rights.
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Itis true that when applying the principles of administrative law, that the principles and processes that
appear in National legislation or the Constitution can be cascaded down to the level of the rules that
apply in a Company. Hence the employer's reference to a law of general application, meaning in their
context that the vaccine mandate is a general rule of application to all employees in that Company.
However, one should always bear in mind that in many cases the Constitution is regulating the
relationship between the State and the citizens and not employers and employees. So, whilst the
administrative principle of “law of general application” is a valid one that can be used in internal HR and
disciplinary processes, one should also bear in mind the differences inherent in section 36 and those
powers that an employer wields. One clear difference is in the legitimacy of the law. Laws are passed
through a parliamentary and Constitutionally entrenched process. An employer enjoys no such inherent
legitimacy, and is open to challenges as to reasonableness and fairess in addition to the limitations

imposed by section 36.

At the time of this dispute, there w'a'sfi“é*‘i*'cgnséudated Directive of 11 June 2021, issued in terms of
Regulation 4(10) of the Requla "

Th R leatidn(sfpassed,in terms of travel, gatherings, social dista'nc'iﬁg, wearing of masks, sanitisation,
s well as the requests by Gd\?’é‘?ﬁiﬁéﬁt@t&ggf*'&af&iﬁéi’iéﬂi’f’fé““a‘*'féié*ibéﬁ?()&f?ifhé?legislative framework. | will

not deal with thgs_evparti,cu,lvar/_Regq_lations_,‘ as they are known generally by the Public.

- Do S Eog
Reasonabless-of the rule

"Th>e itn'cidevhce of CoQid-19 is a Wofldwide issue. In other wdrds; itis a nétfénal and inter-national issue.
Governments around the world have responded by issuing various laws and regulations that apply to
their citizens in order to curb the spread and transmission of the virus. A number of vaccines have come
to the fore, produced by reputable medical Companies. Governments have recommended the vaccines.
These same vaccines have been administered to citizens internationally. Not one Country, as far as |

am aware, has proclaimed a compulsory vaccination law for their citizens.

In terms of the Constitutional framework referred to above, but what is also a fair requirement in the
LRA, is that the requirement to prove the reasonableness of the rule rests on the employer. The
employer has not produced their Risk Assessment or led any evidence on it. | can only conclude that it
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how

. South Africa

furtherppnﬁrming‘that this was a National issue ,

either does not exist or they do not wish to present it. They have not produced any evidence concerning
the effectiveness of this rule in any Organisation that has implemented such rule. They have not
demonstrated the relationship between the rule and its objective. All they have is a nicely-worded Policy
document, but which does not talk to the reasonableness of the rule itself.

Bearing in mind that the incidence of Covid-1 9 and vaccinations are in the minds of most citizens, but
that Mandatory Vaccine Policies are a rule that has been implemented in by far the minority of
Companies, which | would hazard a guess at being less than 1%, these Polices have to be adjudged
against what the rest of society thinks of these Policies (see section 36 of the Constitution). Certainly
there are no such Mandates in the Public Sector, very few in the Commercial, Industrial, Financial and
Private Sectors, and likely non-existent in the Informal Sector. As such, what is the value or objective of

such Policies if an extremely small number of people attempt to adhere to it?

The employees at the Respondent do notrﬁvé'f{in a cocoon. Before and after their shifts they interact with
their families and friends. Their WIvesand ‘husbands go to work at employers who do not have
mandatory vaccine policies.» Th,eir"é‘ﬁildren gd 5to,‘ schools where there are no mandatory vaccine policies.

They go to supermarkets ?_és"‘taurants and othé'r organisations that do not have mandatory vaccine

policies. Any of them ¢an pick up Covid-19 anywheraé‘:’»é‘,f,ltnhas been commonly shared in the news, social
media and inte : ctions between private citizens that the vaccme does not prevent a person from getting

Covid-19, nor does it prevent the vaccinated person from tréﬁé'mitting the virus to other persons, Again,

"'tﬂ”féasonablegto implement such a Policy amongst so few of the population?

The Respondent did not motivate as to why:thﬂeir situation was any different to any other employer in

B

employees, some from other illnesses and some from

erience: si

Covid-19. Ifitheir argument in“this-regard-were valid; then-it-would be valid for every employer, thus

The employer has experienced several difficulties in dealing with this Mandatory Vaccination Policy.
Since they chose the route of retrenchment (operational requirements), they had to show that they went
through a consultation process. However, since they had decided beforehand that they would dismiss
every employee who did not vaccinate, these consultations were largely lip-service. In terms of the
Consolidated Regulations at the time, they were to consider any objections on medical, constitutional
and religious grounds. Their requests to the Applicant to get medical reports were also lip-service , as
they had no intention to amend their Policy to make exception for any employee. Each medical report
was “rubbished”. In fact, as testified by the Respondent's witness three times, any credible medical

report would only have resulted in the employee being paid severance pay as opposed to getting no

Only signed awards that contain the CCMA approved watermark are authorised. GAJB20811-21



[59]

[56]

severance pay. The dismissal would still have occurred. Requesting the Applicant to go and seek
medical opinions stood out to me as a contradiction in the Respondent’s case. Since no medical report
was going to make any difference, as confirmed by the Respondent is its opening statement, why even
send the Applicant to Doctors for such reports? They simply sent the Applicant on a run-around, for no
fair or reasonable purpose. Their vaccine policy made it impossible to properly follow section 189 of the
LRA.

The most bizarre part of the Respondent’s evidence is their explanation of why they decided not to pay
the Applicant any severance pay. Their case was that since they did not accept the medical reasons for
the Applicant's refusal to be vaccinated, that this was different to the event that the Applicant provided a
well-reasoned and credible reason not to be vaccinated. The outcome of this was that in any event the
Applicant would be retrenched, but that if she had a good reason to object to vaccination she would
receive severance pay. Clearly, since the outcome was the same, severance pay would have been due.

The lack of logic is astounding.

I might add that if this sort 5f rule were to be accepted in our jurisprudence, then it would allow for a
floodgate of rulesr "(afrng fo medical issues, and possrbly other issues, and most definitely

drscnmrnatory rssues that an employer could use to retrench staff

[58]

When one consrders_{}the Equallty Clause (sectron 9 of the Constrtutlon) Freedom and security of the

é
R

. person (section 12,of fhe \' ution) fimi ono 'lgh fion 36 of the Constitution), the lack of

[59]

[60]

[61]

reasonableness of the rule, Governmentﬁs response fo- andwtheﬂRegtuIatrons it issued, it becomes
unmlstakably clear that the rlght to issue any law of general applrcatlon in respect of Covid-19
vaccinations rests wrth Govemment An employer has no right to formulate any Covid-19 Vaccination
Mandate. It is the prerogative of Government.

The rule regarding vaccinations was therefore unreasonable. It follows that the dismissal of the

Applicant was substantively unfair.
| will not deal with procedural fairness, as the employer was not able to follow a fair procedure.

The Applicant has confirmed that she does not wish to be reinstated. | take into account that the

dismissal was substantively unfair, in fact unconstitutional. The dismissal should not have occurred, and
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the Applicant has lost employment she has had for years due to, in effect, the employer's breach. In my
view 12 months’ compensation is warranted. Compensation amounts to R23 300-00 x 12 months =
R279 600-00.

[62] With respect to severance pay, if a retrenchment was considered to be an appropriate response by the
employer, severance pay would have been due and payable. However, in the light of my findings in the

main matter, this issue becomes academic.

ORDER

[63] The dismissal of the Applicant was substantively unfair.

[64] The Respondent is to compensate the Appl'igant the equivalent of 12 months’ salary amounting to
R279 600-00. This is to be paid by 25July2022

[65] There is no order as to costs.

RICHARD BYRNE
SENIOR COMMISSIONER -
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